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Preface

The National Ombudsman Act (et Nationale ombudsman) entered
into force on 1 January 1982.The Act introduced a new office to
add to the existing public institutions in the Netherlands.

Since 25 March 1999, the office of National Ombudsman has also
been enshrined in the Dutch Constitution. This brochure gives
brief details of the status and work of the National Ombudsman.
It contains information about the origins of the institution,

the office-bearers and the National Ombudsman’s support staff.
Most importantly of all, however, it explains the duties, powers and
procedures of the National Ombudsman and discusses the impact
of his work.

Dr A.E M. Brenninkmeijer
the National Ombudsman of the Netherlands



1. Introduction

Origins of the institution

As early as 1801, the Netherlands had a ‘National Syndicate’ charged
with overseeing the activities of government officials in much the
same way as the National Ombudsman is expected to do today.

However, this institution existed only briefly and disappeared again
in 1805.

The first true ombudsman institution was established in Sweden in
1809 but more direct models for the Netherlands were the Danish
office of Folketingets Ombudsman (established in 1955, following
the Swedish example) and the British Parliamentary Commissioner
for Administration (established in 1967).

The idea of appointing a national ombudsman in the Netherlands
was first explored and discussed in the 1960s. It originated in
academic circles but was soon taken up by politicians. In 1969 the
government published a policy document on the issue.

This favoured the option of an independent institution to deal
with complaints from members of the public about the actions of
government, to exist alongside the traditional Petitions Committees
of the two houses of the Dutch Parliament (the States General). Draft
legislation establishing an office of ‘Investigations Commissioner’

was presented to Parliament in 1976.The name ‘National Ombudsman’

was introduced in an amendment which was agreed to in 1980.
The National Ombudsman Act (Wet Nationale Ombudsman -
Bulletin of Acts and Decrees 35) became law on 4 February 1981
and on 1 January 1982 the institution came into operation.

In its preamble, the National Ombudsman Act states:

‘... that the need exists for special provision for investigating the
way in which government has acted in a particular matter towards
the individual citizen and that it is desirable in this connection to

proceed to the establishment of the office of National Ombudsman...".

Since 25 March 1999, the office of National Ombudsman has also
been enshrined in the Dutch Constitution. This was eftfected by
Act of 25 February 1999 (Bulletin of Acts and Decrees 133).

A new section 78a inserts the Ombudsman in Chapter 4 of the
Constitution, directly after the Council of State (which advises the
government and Parliament on legislation and governance and is
the country’s highest administrative court) and the Court of Audit
(which investigates whether Dutch public funds are collected and
spent regularly and effectively). The first paragraph of article 78a
reads as follows:

‘The National Ombudsman shall investigate, on request or of his
own accord, actions taken by central government administrative
authorities and other administrative authorities designated by or
pursuant to Act of Parliament.

Role of the National Ombudsman

The institution of National Ombudsman was established in order
to give individuals an opportunity to place complaints about the
practices of government before an independent and expert body.
The mechanism works alongside existing provisions, such as Parliament,
the courts, and internal complaints procedures. Applying to the
Ombudsman may result in steps being taken in particular cases
(perhaps contrary to the authority’s original intention), and, in a
broader context, help to restore public confidence in government.
In view of this role vis-a-vis the individual, the National
Ombudsman Act deliberately elects to make a single person, the
National Ombudsman, represent the institution in the eyes of the

outside world, as a counterbalance to an often faceless bureaucracy.

The National Ombudsman can also contribute to the quality of
government by providing feedback as to how the authorities are
performing their tasks. This is important for government organisations
that want to do their work in a customer-friendly way and therefore
attach great importance to high-quality policy implementation.
Complaints are signals, constituting a valuable source of information
for quality assurance. Observing the standards of proper conduct
applied by the National Ombudsman can, in short, contribute to the
rationality and legitimacy of public administration.



For the National Ombudsman to fulfil his role, he must be visible
to the public, which must have confidence in his impartiality and
methods. Where the government is concerned, it is important to
note that the National Ombudsman’s decisions are not legally
enforceable. Respect for the authority of the National Ombudsman
and his decisions is therefore of particular importance, if they are to
have any impact at all. That authority is determined in the first
instance by the quality of the work itself: a brisk and thorough
investigation, well-reasoned decisions, and readable reports. High-
quality work is a sine qua non, but not sufficient in itself. It is the
internal mainstay, but the external one is also vital: political support
for the National Ombudsman and public awareness of his work.

Mission of the National Ombudsman

The mission of the National Ombudsman is to protect individual
citizens against government actions that are less than proper.

International setting

democratic states as a necessary precondition for the further
development of the countries concerned. Since established and
experienced ombudsman institutions are in a position to provide
useful assistance in this respect, the National Ombudsman of the
Netherlands takes an active part in cooperation with, and the
further development of, ombudsman and other similar institutions
elsewhere in the world. Cooperation projects have already been
completed with the Public Defender of Rights in the Czech
Republic and the People’s Advocate in Romania.

These international activities and the resulting cross-fertilisation
of ideas with institutions in other countries force the National
Ombudsman to reflect on his own work. This is more than a
useful side-effect: it is one of the reasons for engaging in such
international contacts. Projects with other ombudsman institutions
and participation in the networks of the Council of Europe and
the European Ombudsman offer the National Ombudsman a
wealth of experience that can be used to enhance the operations
of the Dutch institution. Such international work is also consistent
with one of the core tasks in the National Ombudsman’s remit:

include the Council of Europe (in the form of its Commissioner
for Human Rights) and the European Union (in the form of the
European Ombudsman). In addition, there is the International
Ombudsman Institute. This is at the heart of the worldwide network
of ombudsmen and its European section plays a major role in
communication and knowledge transfer between the various
ombudsman institutions in the European region. Needless to say,
the National Ombudsman of the Netherlands works hand in hand
with these institutions to enhance and expand his international
activities.

The importance that is attached to the existence of the institution that of knowledge transfer. Further information

in the Netherlands is reflected at international level. The Council For further information about other ombudsman institutions, visit:
of Europe, the European Union and the Dutch government all The international circles in which the National Ombudsman ombudsman.europa.eu/links/nl/natomeul.htm

regard the existence of national ombudsman institutions in young moves feature a number of key players. At European level, they www.coe.int/t/commissioner




2. Office and support staff

The office of the National Ombudsman

The National Ombudsman of the Netherlands is a High Council of
State on a par with the two Houses of Parliament (the States General),
the Council of State, and the Court of Audit (see Introduction).
Like the judiciary, the High Councils of State are formally inde-
pendent of the government. Another mark of the National
Ombudsman's independence from the executive is that he is
appointed by the lower House of Parliament (the House

of Representatives), not by the Crown (see section 78a, paragraph
2 of the Constitution and section 2, subsection 2 of the National
Ombudsman Act). This is highly unusual in Dutch constitutional
law. The appointment of the National Ombudsman by the House
of Representatives follows a recommendation by a committee
comprising the vice president of the Council of State, the president
of the Supreme Court, and the president of the Court of Audit
(section 2, subsection 2 of the National Ombudsman Act).

The National Ombudsman's appointment is for a term of six years
(section 2, subsection 3), but re-appointment is possible.

The Act recognises that it would not be proper for the Ombudsman
to hold certain other public offices or any position ‘which is
incompatible with the proper performance of his official duties or
with his impartiality and independence or with public confidence
therein’ (section 5). It prescribes no formal qualifications for the

post but legal expertise and a knowledge of public administration
are obvious selection criteria.

The House of Representatives can dismiss the National
Ombudsman only on the grounds specified in the Act, which are
similar to those applying to members of the judiciary. One of the
grounds for dismissal is if ‘in the opinion of the House of
Representatives, he has as a result of his acts or omissions seriously

undermined the confidence placed in him’ (section 3, subsection 2g).

The legal status of the National Ombudsman is established by law
and is the same as that of members of Parliament (section 6).
His salary is laid down in a separate Act.

Support staff

‘The Ombudsman shall be provided with an office’ (section 11,
subsection 1).

Day-to-day management of the National Ombudsman Office is
in the hands of a director. The director and team managers are
appointed and dismissed by the Crown, on the recommendation
of the National Ombudsman. Other staft (mostly lawyers) are
appointed and dismissed by the National Ombudsman.

The National Ombudsman is assisted by over 160 members of staff.
Almost 70% of them are investigators, who work in investigation
teams assigned to the different policy areas. There is also a front
office team which deals with telephone and e-mail enquiries from
members of the public, and various support departments in areas
such as policy-making, public relations, and information and

communications technology.

The National Ombudsman’s budget is allocated under Chapter IT of
the National Budget (High Councils of State and the Queen’s Office).

External contacts

Members of the public

Members of the public can phone the National Ombudsman
Office or contact it in writing. There is a toll free number that they
can use to check whether their complaint falls within the jurisdiction
of the National Ombudsman. If it does not, they are offered advice
and information about appropriate alternative procedures.

During investigations, contact is chiefly in writing or by phone.
Depending on the nature of their complaints, complainants may
also visit the National Ombudsman Office, or staff from there may
interview them and/or other relevant people ‘on site’.



There is a policy of actively educating the public about the duties
and role of the National Ombudsman. The image of the institution
that is projected is that of an easily accessible and approachable form
of supplementary protection for the rights of individuals. The main
channel of communication is regular commercial advertising on radio
and television and in the print media. The National Ombudsman’s
information office also maintains active contact with the news media,
there is a weekly column in a major national newspaper, and part
of the Ombudsman’s website is designed specifically for the general
public.

Intermediaries such as lawyers, legal aid offices and welfare officers
have a major role to play in referring members of the public to the
National Ombudsman or in approaching him on their behalf.

To increase the familiarity of such professionals with the jurisdiction
and procedures of the National Ombudsman, a quarterly newsletter
is sent to them and presentations are provided by members of the
National Ombudsman’s staff for professional bodies.

Administrative authorities

Contact with administrative authorities, their departments and staff
also takes place in writing, on the telephone, and face to face.

It generally occurs in the context of specific investigations.

A network of officials designated by their departments to liaise
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with the National Ombudsman and his staff plays an important
role in the exchange of information. In addition, the National
Ombudsman and his deputy have regular meetings with politicians
and senior officials heading administrative authorities within

his jurisdiction. Finally, the National Ombudsman, his deputy

and members of staff make working visits to individual authorities
within his jurisdiction.

The National Ombudsman has particularly close relations with the
Minister of the Interior and Kingdom Relations, who is responsible
for legislation concerning the National Ombudsman, and for the
chapter in the National Budget which concerns the High Councils
of State.

Parliament

In a sense, the office of National Ombudsman can be seen as
supplementing and supporting parliamentary scrutiny of the
executive. The House of Representatives' standing Committee on
the Interior and Kingdom Relations is responsible for institutional
matters concerning the National Ombudsman, such as legislation,
budgetary issues, appointments and the annual report. Each year,
the National Ombudsman goes in person to present his annual
report to the president of the House of Representatives. Since 2008,
the presentation has been accompanied by a brief explanatory

address to a plenary session of the House. The standing Committee
on the Interior and Kingdom Relations and other relevant
parliamentary committees then discuss the annual report with

the National Ombudsman. Finally, there is a plenary debate on it

in the House of Representatives.

The National Ombudsman also sends the chairman of the
House of Representatives’ Petitions Committee a quarterly review
of responses received from administrative authorities to his past
recommendations. This gives the Committee the opportunity to
monitor the impact of this part of the National Ombudsman’s
work and, if necessary, to speak to the ministers or state secretaries
responsible.

The legal profession and fellow ombudsmen

The distribution of the National Ombudsman’s reports in profes-
sional circles enhances the impact of his work. His decisions are
published in various legal journals, sometimes in annotated form
and lawyers can consult the National Ombudsman’s case-law
database via the Internet. In addition, staff from the National
Ombudsman Office maintain relations with various target groups,
such as academics and students, by providing presentations etc.
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Finally, the National Ombudsman keeps in regular touch with
local ombudsmen in the Netherlands, especially those in the larger
Dutch municipalities.

The media

Coverage of the National Ombudsman’s work in the news media
and professional journals is important for a number of reasons.
Firstly, the media are a vital channel for publicising the work of the
ombudsman and enhancing the public image of the institution.
Secondly, publicity helps to increase the impact of decisions and
recommendations. Finally, publicity can help to familiarise various
target groups with the National Ombudsman and his mission.

International relations

The National Ombudsman also maintains an international network.
This includes, for example, the International Ombudsman Institute
(IOI), which counts most of the world’s ombudsmen and comparable
institutions among its members. The activities of the IOl include
the organisation of a four-yearly international conference and the
publication of a “Yearbook’. To join the IOI, institutions must meet
a number of criteria, one of the most important being their
complete independence. The IOl is divided into various regional
constituencies, including a European one.



Within the European Union, the European Ombudsman plays
an important role. His remit is to deal with complaints about the
institutions of the European Union. The Council of Europe’s
Commission for Human Rights has a different role in relation to
the Council’s member states. Ever since 1999, his responsibilities
have included supporting the activities of ombudsmen in relation
to the protection of human rights. The Commissioner organises
a round table conference every two years and is extremely active
in the young democratic states. Finally, there is also a European
Ombudsman Institute (EOI). Like the IOI, this is a not-for-profit
institution.

The National Ombudsman also maintains his own bilateral relations
with ombudsman institutions in other countries. This produces a
cross-fertilisation of knowledge and experience that enhances the
operations of the Dutch institution.

12

3. Task and jurisdiction
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Task

The National Ombudsman’s main task is to investigate the actions
of administrative authorities and decide whether or not they were
proper. There are two avenues that can lead to an investigation:

* a petition
Section 9:18, subsection 1 of the General Administrative Law Act
(Algemene wet bestuursrecht - Awb) states that ‘Any person has
the right to petition the National Ombudsman in writing to
investigate the way in which an administrative authority has acted
towards him or another person in a particular matter’. Section 9:20,
subsection 1 of the same Act provides that the petitioner must in
principle first have submitted the complaint to the relevant
administrative authority, body or public servant, and the latter must
have had the opportunity to respond. This provision accords with
title 9.1 of the Act, which entered into force on 1 July 1999 and
contains a number of rules for the internal processing of complaints
by administrative bodies. Section 9:28, subsection 1 of the Act
provides that the petition must be signed and must include:
- the name and address of the petitioner;
- the date;
- a description of the action concerned and the details of the
person responsible;



- the grounds for the complaint;

- details of the way in which the complaint has been submitted
to the administrative authority concerned and, if possible, the
findings of the investigation of the complaint by that authority.

e an initiative by the National Ombudsman

Section 9:26 of the General Administrative Law Act gives the
National Ombudsman the additional power ‘to institute an
investigation on his own initiative into the way in which an
administrative authority has acted in a particular matter’.

This option provides the opportunity to focus on problems of

a more structural kind in the practices of administrative authorities.

This can be done either as an extension of investigations into
specific cases or as a separate investigation in its own right.

Jurisdiction over administrative authorities

The task of the National Ombudsman is to investigate the actions of
administrative authorities as defined by the General Administrative
Law Act (section 1, subsection 1). For this purpose, any act carried
out by a public servant in the performance of his/her duties is
deemed to have been carried out by the administrative authority
under whose responsibility s/he is working (section 1a, subsection 4
of the National Ombudsman Act).
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The jurisdiction of the National Ombudsman includes the actions of
government ministers and administrative authorities charged with duties
relating to the police (section 1a, subsection 1a and 1c of the National
Ombudsman Act). This has been the situation since 1 January 1982.

In addition, his jurisdiction also includes other administrative
authorities that are not hierarchically subordinate to a government
minister and do not belong to the group of administrative authorities
of the provinces, municipalities, water boards and bodies set up under
the Joint Arrangements Act. This category of ‘other administrative
authorities” includes the autonomous administrative authorities.

In the past, these ‘other administrative authorities” only fell within
the jurisdiction of the National Ombudsman if they were specifically
designated to do so by order in council. This situation existed from
1 November 1993 (or, in the case of universities and colleges of
higher professional education, 1 November 1995) until 30 June
1998, when the system of specific designation was ended by an
amendment to the National Ombudsman Act. Since that date, the
National Ombudsman's jurisdiction has automatically included all
administrative authorities with the exception of those in the
subnational government field (which can opt in or out as described
below) and a few others specifically excluded by order in council
(section 1a, subsection le of the National Ombudsman Act).

The National Ombudsman Act also provides a basis (in section 1a,
subsection 1b) for bringing the administrative authorities of the
provinces, municipalities, water boards and bodies set up under
the Joint Arrangements Act within the National Ombudsman’s
jurisdiction. Since 1 January 1999, this has been done by ministerial
order, at the request of the bodies concerned and at their expense.
Since 1 January 1994 the administrative authorities of all the water
boards have come under the jurisdiction of the National
Ombudsman, as have those of the provinces since 1 July 1996.
The same applies increasingly to the administrative authorities of
the municipalities.

According to the definition contained in section 1:1 of the
General Administrative Law Act, the legislature, the two Houses of
Parliament, the judiciary, the Council of State and the Court of Audit
are not deemed to be administrative authorities and therefore fall
outside the National Ombudsman's jurisdiction. The Judiciary
(Organisation) Act and the Council of State Act contain separate
provisions for dealing with complaints against judges.

In practice, just under a fifth of all petitions received are judged
to be inadmissible because they relate to administrative authorities
which fall outside the jurisdiction of the National Ombudsman.
The petitioners concerned receive a written explanation of the
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reasons why the complaint cannot be accepted for investigation
and are referred, if possible, to an appropriate alternative body.

Jurisdiction over actions

The remit of the National Ombudsman does not encompass every
kind of action by the administrative authorities specified in the
preceding section as falling within his jurisdiction. It covers only
the manner in which they carried out public tasks. This is to some
extent apparent from the definition of the term ‘administrative
authority’ contained in section 1:1 of the General Administrative
Law Act, from section la of the National Ombudsman Act, and
from various limitations contained in section 9:22 of the General
Administrative Law Act.

The National Ombudsman’s remit does not cover general govern-
ment policy-making and generally binding regulations (General
Administrative Law Act, section 9:22, opening words and at a and b).
This restriction concerns the actions of administrative authorities
in their legislative capacity, a sphere in which they cooperate with
and are accountable to Parliament. Similar arrangements exist for
political accountability with respect to general government policy.
It would clearly not be right for the National Ombudsman to
intervene between government and Parliament on matters like these.



However, this limitation applies only to the National Ombudsman’s
competence to institute investigations; there is nothing to stop him
recommending changes to a piece of legislation or policy, if the
results of his investigation of a specific action taken in carrying out
public tasks give him reason to do so.

The National Ombudsman’s powers are also subordinate to the

relationship between the executive and the judiciary. In a number of

cases, the National Ombudsman must give precedence - temporarily at
least — to the jurisdiction of the courts (see General Administrative

Law Act, section 9:22, opening words and at ¢, d, e and f).

For example, the National Ombudsman may not investigate a case

in which:

- the petitioner may still have recourse to a complaints or judicial
review procedure under administrative law (to which extremely
short time limits normally apply);

- a complaints or judicial review procedure has been instituted,
or court proceedings are pending.

Nor can the National Ombudsman investigate any matter:

- on which an administrative court has already pronounced;

- subject to the jurisdiction of the courts.

However, if a remedy is available to the petitioner under
administrative law in respect of the failure of an administrative
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authority to reach a decision in good time, the National
Ombudsman remains entitled to institute an investigation.

A situation may occasionally arise in which an individual actually
applies to the National Ombudsman when s/he can still have
recourse to objection or judicial review proceedings. In such cases,
the National Ombudsman is bound to forward the petition to the
appropriate judicial body (General Administrative Law Act, section
9:19), although it is established policy to discuss this first with the
petitioner.

The limitation on the National Ombudsman's competence in
relation to the jurisdiction of the administrative courts has
consequences for the kind of actions that the National
Ombudsman investigates. Where government takes action affecting
private individuals in the specific form of administrative decisions,
appeal in the Netherlands lies, with only rare exceptions, to the
administrative courts. In practice, this means that the jurisdiction
of the National Ombudsman is principally confined to the day-to-
day administrative practice of government.

As a result of these limitations on the competence of the National
Ombudsman, a proportion of the petitions submitted to him are
ineligible for investigation. These petitioners are also informed as
soon as possible.

Scope of powers

The National Ombudsman’s remit is to investigate actions by
government bodies, or what the law calls ‘administrative
authorities’. But what exactly does this term mean at a time when
government is increasingly farming out its activities to private-law
constructions such as not-for-profit foundations and sometimes
complex forms of public-private partnership?

The General Administrative Law Act specifies two difterent types

of administrative authority:

a. organs of legal entities established under public law (known as
‘a-authorities’) and

b. other persons or bodies which are invested with any public a
uthority (known as ‘b- authorities’).

In the past, the National Ombudsman’s understanding of his
powers has always been based on the interpretation of the term
‘administrative authority’ by the administrative courts. The case law
of the courts relates mainly to the interpretation of the words
‘invested with any public authority’, found in the definition of the
‘b-authorities’. In the administrative case law, this is taken to mean
a body that has statutory powers to make unilateral decisions
aftecting the legal standing of individual citizens.
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However, the National Ombudsman has come to realise that this
definition takes too little account of his mission. The courts have
defined the term in the light of their own focus on administrative
decisions. This is understandable, given that the jurisdiction of the
administrative courts is limited to government actions taking the
form of administrative decisions. However, administrative decisions
generally lie outside the jurisdiction of the Ombudsman, because
the jurisdiction of the courts takes precedence. As a rule, therefore,
the cases considered by the Ombudsman concern government
actions which do not take the form of administrative decisions.
They are not so much unilateral decisions aftecting the legal
standing of individual citizens as actions which can have a major
influence on their lives and wellbeing if not carried out in
accordance with standards of proper conduct. It would not be
right for such actions by b-authorities to be excluded from the
National Ombudsman’s jurisdiction simply because of the courts’
narrow interpretation of the phrase ‘invested with any public
authority’. It is extremely hard to explain to members of the
public that the National Ombudsman lacks the power to deal with
complaints about an institution which the public perceives as an

arm of ‘government’.

In 2007 the National Ombudsman devoted special consideration
to the limitations on his powers. This was one of the subjects



discussed with leading experts at his 25th anniversary symposium,
held on 1 November 2007. There proved to be strong support for
the idea that the National Ombudsman should adopt his own
interpretation of the term ‘administrative authority’, tailored to his
remit. One suggested criterion for determining whether an activity
can be regarded as an action of government was ‘everything funded,
decided or organised by government’. The National Ombudsman
feels that the expert opinion expressed at the symposium supports
his own view of what he should deem to be government action.
A suitable parliamentary opportunity might be taken to amend
the General Administrative Law Act to replace the present definition
of ‘administrative authority’ by one that more closely reflects this

criterion.

Institutions which the National Ombudsman has not in the

past regarded as administrative authorities but which the public

perceives as arms of ‘government’ include:

- those involved in probation work and the care and resettlement
of offenders;

- victim support organisations;

- the Advice and Reporting Centres for Child Abuse and Neglect
(which come under the Youth Care Offices);

- the crisis intervention teams (which likewise come under these
Offices).
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Individual citizens should have the right to complain to the
National Ombudsman if they are entitled to the assistance of these
institutions and the body or one of its employees fails to respond, or
if they receive disrespectful treatment, or if their right to personal
privacy is violated through the actions of the institution or a member
of its staff.

The National Ombudsman will contact the boards of these
institutions to explain this new understanding of his powers but
intends to adopt a hands-oft approach in cases where the institution
has a statutory procedure for dealing with complaints via an
independent complaints body.

Although the National Ombudsman believes that this new
approach will provide a provisional way of satisfying the justified
wish of the public to be protected against non-proper conduct by
the authorities, he would nevertheless advocate a more effective
interpretation of his powers in the General Administrative Law Act,
based on the criterion of ‘government decision-making, organisation

and funding’.

4. Procedures
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Personal telephone contact

The day-to-day work of the National Ombudsman’s support staft
reveals that it is often quite difficult for members of the public to
decide when to seek help from the National Ombudsman.
Campaigns to educate and inform the general public about the
powers and role of the National Ombudsman and to correct
misapprehensions are therefore essential. The preferred approach in
such campaigns is to refer the public to the brochure and the website
for further information. Great stress is also placed on the existence
of a free telephone hotline and people are encouraged to use this
to make their initial approach. They can then explain their
complaint personally to a member of the National Ombudsman’s
front office staft, who can decide whether they should be referred
to another authority or invited to submit a written petition to the
National Ombudsman. This helps to reduce the number of people
who write letters to the National Ombudsman and are then
disappointed because he has no power to investigate their complaints.
In addition, the existence of the free telephone hotline helps to
make the National Ombudsman more approachable in the minds
of the general public. This is desirable in view of his role in supple-
menting the powers of the courts by providing additional protec-
tion for the rights of individual citizens.



Checks on competence and admissibility

When the National Ombudsman receives a petition, the first step
is to determine whether he has jurisdiction under the various
provisions of section 1a of the National Ombudsman Act and
section 9:22 of the General Administrative Law Act. If so, the next
step is to decide whether the petition is admissible.

In a number of circumstances, laid down in section 9:23 of the
General Administrative Law Act, the National Ombudsman is free
to decide not to institute or continue an investigation, even though
he has formal jurisdiction. The most important provisions in this
respect relate to:
- the requirements that a petition must meet (section 9:23a).
In practice, the requirements relating to the details of the
complaint and the supporting evidence are applied fairly flexibly;
- whether the petition is manifestly unfounded (section 9:23b).
If it is immediately clear from the information provided by the
petitioner that the complaint is unfounded — for example because
a request was dealt with in full accordance with the appropriate
procedure — the National Ombudsman will not institute an
investigation;
- whether the interest of the petitioner or the seriousness of the
action is manifestly insufficient (section 9:23¢). The second of
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these grounds will only rarely lead to the petition being refused;
the first ground might, for instance if another body has found
the complaint entirely well-founded but the petitioner wishes to
hear the same conclusion from the National Ombudsman;
whether the petitioner is the person in relation to whom the
action in question took place (section 9:23d). If not, the consent
of that person is usually sought before proceeding;

whether an objection can be lodged against the action in question
or whether an objection is pending (section 9:23e);

whether an objection or application for judicial review could in
the past have been lodged against the action in question but the
petitioner has failed to seek such a remedy (section 9:23f).

In general, investigations are not pursued in such cases in order
to prevent the statutory time limits being eroded;

whether the complaint has first been communicated to the
appropriate administrative authority or public servant (as laid
down in section 9:20, subsection 1, and section 9:23h)

whether the complaint is being investigated or has been dealt
with by an independent complaints body pursuant to a statutory
complaints provision (section 9:23m);

a one-year deadline (section 9:24). In practice, this is applied
fairly strictly;

whether recourse has also been had to a parliamentary committee
empowered to deal with petitions, and whether the petition has

been dealt with there (section 12 of the National Ombudsman
Act). Working agreements have been made with the two Petitions
Comumittees in order to prevent duplication of proceedings.
The choice in this respect lies with the petitioner.

A proportion of petitions are rejected as inadmissible on one or

other of these grounds. The main reasons for rejection are that the

complaint:

- has not first been submitted to the appropriate administrative
authority or public servant;

- concerns actions which took place more than a year before the
complaint was submitted;

- is manifestly unfounded.

In such cases, the petitioner is of course notified of the rejection

and if possible advised what further action to take.
Two approaches to investigation

Once the National Ombudsman has decided that a petition is eligible
for investigation, he may adopt one of two approaches. The first is
the intervention method. The second is to investigate the actions of
the relevant administrative authority and its staft. As a rule this leads
to a report, as referred to in section 36, subsection 1 of the General
Administrative Law Act, containing a decision by the National
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Ombudsman on whether the investigated action was ‘proper’ in
terms of section 9:27, subsection 1 of the Act.This is the procedure
prescribed in the General Administrative Law Act. It is fairly time-
consuming, because both sides have to be given a fair hearing,
including the chance to comment on each other’ evidence, and because
those concerned have to be notified of the Ombudsman’s findings,
as required by section 9:35 of the Act, and given the opportunity
to comment on them prior to publication of the final report.

Intervention method

The intervention method is the approach used by the National
Ombudsman in the majority of cases. It is appropriate where cases
present no complex legal issues and it should clearly be possible to
resolve the problem quickly (for example, where the complainant
has been kept waiting for some time for a response from the relevant
authority). The intervention method is also used in cases where it is
important to the complainant that the National Ombudsman
should act quickly (for example, in a situation where the complainant
is being pursued by a debt collector on behalf of the authority and
faces major financial problems as a result). In such circumstances,
the National Ombudsman will inform the relevant administrative
authority about the complaint, and ask whether there is any prospect
of a solution. In practice, this often produces a swift response from
the authorities, either clarifying the matter or promising action.



The complainant has then usually achieved his/her goal and has

no interest in the continuation of the investigation (see General
Administrative Law Act, section 9:23¢ and 1). Nor, in general, will
the issue of a report in such a case serve any other useful purpose.
After a successful intervention, therefore, the National Ombudsman
will simply discontinue the investigation and send all parties written
notification that he has decided to do so (as required by section
9:25 of the Act). However, if the National Ombudsman later decides
that there is reason to start an actual investigation, he can resort to
the full procedure leading to a report at any time. This is indeed

done from time to time.

Method leading to a report

e Investigation procedure

In cases where the National Ombudsman chooses not to use the
intervention method, the investigation usually begins with the
preparation of a summary of the complaint as described in the
petition. The petitioner is notified that, in response to his petition,
it has been decided to institute an investigation. He then has an
opportunity to comment on the summary. The administrative
authority is sent the summary of the complaint, the petition itself,
and sometimes a list of specific questions. It is generally allowed
four weeks to respond. Where possible, copies of these documents
are also sent directly both to the department concerned and to the
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official about whose conduct the complaint has been made, if his
identity is known. In principle, the responses and/or the information
obtained during the investigation are made known to the petitioner,
who may comment on them. Where appropriate, his response is in
turn put to the administrative authority.

This ensures that both sides of the argument are heard in full, a basic
prerequisite for any proper process of investigation (section 9:30 of
the General Administrative Law Act). The National Ombudsman
plays an active part in the investigation, initiating action, asking
questions, and deciding when in his view those involved have had
adequate opportunities to comment on each other’s evidence. He then
draws up an account of his findings. In some cases, it may not be
possible to establish the facts beyond doubt, because there are
contradictions between the parties’ statements and no grounds on
which to establish which version of events is the more accurate.

In such a case, the Ombudsman will issue a report but refrains
from passing judgement on the propriety of the action in question.

e Powers of investigation

The National Ombudsman possesses a number of far-reaching
statutory powers of investigation (sections 9:31 to 9:34 of the

General Administrative Law Act and sections 13 and 15 of the
National Ombudsman Act). These include the power to conduct
on-site investigations, and the power to summon the administrative

authority, the petitioner, witnesses and experts. Summonses can,

if necessary, be enforced by the police — a power which has so far
never had to be used. Witnesses may be heard under oath, though
this rarely happens. The administrative authority is under an
obligation to supply information requested and to allow the
National Ombudsman access to all places where it carries out its
duties. Staff from the National Ombudsman Office sometimes visit
administrative bodies to gather evidence ‘on site’. The duty to supply
information extends to papers and information classified as confi-
dential, as in the case of the intelligence and security services, and
some judicial and fiscal data. The National Ombudsman himself is
bound by a statutory duty of confidentiality (section 2:5 of the
General Administrative Law Act). Information is provided in many
cases in writing or, in simple cases, often by telephone. This is
supplemented where necessary by information given directly in

the presence of an investigator, and the official concerned may be
questioned. Very occasionally, a formal hearing may be held.

* Account of findings

The investigation of the facts concludes with the preparation of a
written account of the Ombudsman’s findings (section 9:35 of the
General Administrative Law Act). This is sent to the petitioner, the
administrative authority and (where appropriate) the official whose
action is under investigation. They have two weeks to respond and
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their comments occasionally lead to some last-minute changes.
This procedure ensures that the facts in relation to the action under
investigation are established as firmly as possible. This is important
because any subsequent dispute about the facts of the case may
undermine the authority of the eventual decision on it.

Investigation sometimes reveals that the administrative authority
has in the meantime responded to notification of the complaint by
taking steps to satisfy the petitioner. This may cause the petitioner
subsequently to withdraw his complaint. The National Ombudsman
then decides in each individual case whether to discontinue the
investigation without issuing a report (the most frequent outcome
of such cases) or to go on to publish his findings, together with a
formal decision.

The report

Section 9:36, subsection 1 of the General Administrative Law Act
states: “Once an investigation has been closed, the Ombudsman
shall draw up a report containing his findings and his decision.”
This decision must be based on his findings: “The Ombudsman
shall determine whether or not the administrative authority
acted properly in the matter under investigation” (section 9:27,
subsection 1). It may be accompanied by recommendations
(section 9:27, subsection 3).



The investigation ends with the publication of the anonymised
report and its dispatch to the petitioner, the relevant administrative
authority and (where appropriate) the official concerned.

The National Ombudsman’s reports are in the public domain.
They are actively publicised and access to them is provided e.g.
via the Internet.
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5. Decision
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Formulation of the decision

The National Ombudsman formulates his decision on the basis of
the account of his findings. He has two options in this regard: either
the action under investigation was proper or it was not (section 9:27,
subsection 1 of the General Administrative Law Act). In giving his
decision, the National Ombudsman states the facts on which it is based
and the specific standards relevant to it. The combination of standards
and facts leads to a reasoned decision on the propriety of the action
concerned. The report then concludes with the translation of the decision
into an opinion as to whether the complaint was well-founded or not.

The formulation of the decision and conclusion give prominence to
the action under investigation. Where applicable, the report identifies
the department of the administrative authority or the official actually
responsible for the action. In the conclusion, the Ombudsman always
names the administrative authority bearing formal responsibility for the
conduct in question. Where the relevant action consists of a number of
different elements, this is reflected in the decision, where each element
is the object of a separate assessment. In many such cases, the final picture
will not be a straightforwardly black-and-white affair.

Frequently, the administrative authority will have taken steps in the
course of the National Ombudsman’s investigation which go at least



some way towards satisfying the complainant. In these cases, the
National Ombudsman always mentions in the report that he approves
of the steps taken. If none have been taken and the National
Ombudsman feels it desirable that the authority should consider taking
steps, he makes a recommendation to that effect at the end of the report.

Status of the decision

The National Ombudsman’s decision is not legally enforceable: it is up
to the administrative authority to decide what action, if any, should be
taken in the light of it and of the report generally. That is the difference
between a decision of the National Ombudsman and a judgment given
by a court.The fact that the National Ombudsman’s decision is not legally
enforceable means that the quality of his work is all the more impor-
tant, since it forms the essential basis for his authority and hence for
the effectiveness of his work. It is vital, therefore, not only that the inves-
tigation of the facts should be carried out conscientiously, but also that it
should produce conclusions that are beyond dispute, and that the
decision and any recommendation are persuasive. The persuasiveness
of the decision and any recommendation will depend in particular on
the quality of the reasons given for the decision. This aspect is of parti-
cular importance because there is no right of appeal against a decision
given by the National Ombudsman. Experience shows, however, that
the National Ombudsman’s decisions tend to carry great authority.
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Decision criteria and their use

When is an action under investigation proper or not-proper?

To answer this question, the National Ombudsman refers to a list of
standards of proper conduct. This list translates the general criteria of
proper conduct laid down in section 9:27, subsection 1 of the General
Administrative Law Act into a set of specific standards for the actions
of government. If the conduct of the administrative authority
concerned satisfies the standards relevant to it in the particular context
of the case, the action will be found to have been proper.

The translation of the proper conduct criterion into a number of
specific standards is helpful in a number of ways: the standards form
the basis for the reasons given for decisions on actions under
investigation and they encourage uniformity in the way the National
Ombudsman arrives at such decisions and formulates them.Their
existence offers the same benefits in relation to the decisions of local

ombudsmen if they adopt the same list as the basis for their decisions.

The National Ombudsman invariably states in his reports which of
the standards of proper conduct have been used to assess the action
under investigation. By doing so, he fulfils the statutory requirement
laid down in section 9:36, subsection 2 of the General Administrative

Law Act that, if the ombudsman decides that an action has not been

proper, he should specify the standard of proper conduct that has

been breached. Wherever possible, he also uses the selected standards
of proper conduct to produce guidance on the way the administrative
authority ought to act in the type of circumstances in which the
action under investigation took place. In addition, he draws
attention to any statutory provisions that apply to the action under
investigation.

If the investigation has shown that the alleged action actually
occurred, the National Ombudsman uses the most appropriate proper
conduct standard, and if possible translates it into guidelines tailored
to the specific context. His decision is formulated in accordance
with the standard and states whether the action was proper or not.

Many of the standards of proper conduct reflect legal norms, as laid
down in conventions and statutes. Some standards of proper conduct
relate to respect for fundamental and human rights, such as freedom
from discrimination, privacy of the home, respect for personal privacy,
and protection against unlawful deprivation of liberty. Others relate
to principles that play an important role in administrative law, such
as the prohibition on the misuse of power and the principles of
reasonableness, proportionality, equal treatment, fair play, and that
government action should be supported by reasons. A third category
relates to the authorities’ broad duty of care in their dealings with
individual citizens. These criteria include promptness, administrative
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accuracy, active and adequate information provision and correct
treatment in terms of common courtesy and helpfulness.

The fact that many of the standards of proper conduct correspond
to legal norms does not mean that the National Ombudsman
reviews the action under investigation only in the light of the
provisions of written law, or that legal rules as such form part of
the system of standards of proper conduct. It is much more a case
of a system of legal standards and a set of standards of proper
conduct existing side by side, each with its own area of application.
In view of the fact that written law underlies and regulates many
forms of government action, the substance of relevant legal rules
will in many cases provide strong guidance for the standard of proper
conduct that the National Ombudsman will use to assess actions
under investigation. However, the standards of proper conduct will
remain the basic touchstone. This can mean that an action which
does not contravene any legal rule is nevertheless found to be not-
proper either because it breaches one of the standards of proper
conduct or for some other reason. For example, the promptness
standard can mean that an authority should reach a decision in a
particular case well inside the relevant statutory time limit for it.
If the individual concerned complains in such a case that a decision
was taken only at the very end of the statutory period, the
authority’s conduct will be found to be not-proper due to a breach



of the promptness standard, even if it was not in contravention of
the relevant statutory provisions. The opposite may also be the case:
action in contravention of the law may occasionally be found to
have been perfectly proper.

Both in cases that end in a report and in cases dealt with via the
intervention method, a record is kept of the standards applied and
(where relevant) of the decision on the propriety of the action under
investigation. These records are an important aid to the annual
analysis of the cases encountered by the National Ombudsman.
They provide an insight into the nature of the complaints that
have prompted investigations. The breakdown of the decisions
(proper/not-proper) for each standard reveals problem areas in the
activities of government and provides a basis for comparisons
between the way different administrative authorities are performing
in relation to individual standards, or the way individual authorities
have performed over time.

The ombudsquadrant
Linking lawfulness and proper conduct
Used alongside the standards of proper conduct, the ‘ombuds-

quadrant’ is an important tool for assessing the actions of an authority
that is the subject of a complaint from a member of the public.
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The ombudsquadrant shows proper conduct and lawfulness in
relationship to each other. The diagram derives from what is
known as the ‘dual concern model’, itself based on research by
sociologists. This model relates to interpersonal communication
(for example, between an official and an individual citizen) and
reveals how concern about a participant’s own outcomes relates to
concern about those of the other party. It is used as a basis for the
analysis of styles of negotiation and conflict. The horizontal axis
shows concern for own outcomes, as opposed to concern for those
of other parties, shown on the vertical axis.
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Concern for own outcomes

The dual concern model recognises four basic positions. A party that
attaches little value to achieving either its own outcomes or those
of the other side will tend to avoid conflict. One that attaches a lot
of value to achieving its own outcomes and little to achieving
those of the other side will adopt an aggressive, competitive attitude.
This is conflict-seeking behaviour. One that attaches a lot of value
to achieving the outcomes of the other party but little to its own
will tend to be accommodating. And one that attaches equal value
to achieving both sets of outcomes makes it possible to achieve
cooperation on integrating the two. If each side gives some ground,
a compromise can be found somewhere in the middle.

Translated to the work of the National Ombudsman, the message
of this dual concern model can be expressed in the form of the
ombudsquadrant. This is a diagram showing the concepts of
‘proper conduct’ and ‘lawfulness’ in relation to each other. The first
party’s outcomes stand for the desired outcomes of a government
institution, while the outcomes of the other side are those of the
individual citizen with whom that institution is involved in a
transaction. At this institutional level, lawfulness (the desired outcome
of the institution) is opposed to proper conduct (primarily the
concern of the citizen). This can also be viewed as the interaction
between a concern for objective outcomes on the one hand and
for the relationship on the other.

29

»

\ The ombudsquadrant

Proper/ Proper/
Unlawful Lawful

diysuoneau / 3onpuod Jadouy

Not-proper/ Not-proper/
Unlawful Lawful

Lawfulness / objective outcomes

\/

The horizontal axis represents lawfulness or concern for objective
outcomes, while the vertical axis represents proper conduct, in which
the relationship with the other party is a vital factor. An authority
which attaches little importance either to lawfulness or to proper
conduct will fail to take decisions and simply turn a blind eye to
unsatisfactory situations. An authority which strives to achieve
lawfulness but disregards proper conduct (the bottom right-hand
position) may, for example, deliver a decision that is lawful in itself,
but is not accompanied by reasons and is therefore liable to be
perceived by the citizen as not proper. Such a decision is likely to be
seen as high-handed and may well give rise to conflict (and complaints).
Situations can also occur in which authorities act in a more than

usually proper manner, which is nevertheless not lawtful.



From the point of view of good governance, the ideal situation is
one in which the authority acts both properly and lawfully, for
example by producing a decision that is not only lawful, but is also
delivered on time, with reasons and in accordance with standards
of proper conduct. Such a decision is likely to be perceived by the

recipient as both just and fair.

Problems most frequently encountered in the actions of

government

Based on statistics derived from the application of the standards of

proper conduct, the National Ombudsman reports annually on the

problems he has most frequently encountered in his investigations of
the actions of government over the previous year. Six such problems
have stood out in recent years:

- Lack of promptness: delays in dealing with individual cases.

- Lack of information provision: a sometimes protracted ofticial
silence on the rights and obligations of individuals and the
progress of their cases.

- Non-compliance with generally binding regulations (e.g. statutory
regulations giving the police the authority to use coercive
measures).

- Disregard of principles of reasonableness and proportionality
(e.g. when an official has a choice of ways of dealing with a case).
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- Lack of administrative accuracy, for instance careless management
and updating of files.
- Discourteous and unhelpful treatment of individuals (betraying a

lack of professionalism on the part of officials).

The first two problems, relating to the standards of promptness and
active provision of information, are the most common and are to
some degree interrelated. Both these criteria, as well as that of
administrative accuracy, relate directly to the management of the
large-scale information flows that are frequently are a feature of the
work of large bureaucratic organisations. The remaining problems,
by contrast, relate much more to the actions of government
towards individual members of the public in specific cases.

6. Effectiveness
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The National Ombudsman’s work can prove effective in a number
of ways. The quickest way of achieving a result is the intervention
method, which is usually sufficient to resolve the problem that

gave rise to the complaint.

The announcement and institution of an investigation can also be
effective in itself. The mere fact that the National Ombudsman has
decided to investigate a case brings the matter to the attention of
senior officials and/or politicians. This regularly results in steps being
taken even before the National Ombudsman has published his report.
From the point of view of speed and what the organisation learns
from the incident, this is an extremely important and valuable effect.

In addition, there are cases where no steps have been taken by the
authority concerned even at the point when the Ombudsman
reaches his decision that the action under investigation was not-
proper. In such cases, the Ombudsman may exercise his power to
issue recommendations. These may be aimed either at achieving a
resolution of the specific case or at a more generic beneficial effect
on the authority’s operations. Experience shows not only that
authorities respond to recommendations reasonably promptly, but
also that they almost always implement them.



The effectiveness of the National Ombudsman’s work can take a
variety of forms. Where the National Ombudsman finds that a
complaint is well-founded, the administrative authority may take
measures benefiting the individual complainant. But apart from this
sort of impact in individual cases, there are also more structural
effects: in order to avert complaints in the future, authorities may
modify their administrative procedures or existing rules in response
to a problem or pattern of problems signalled by the National
Ombudsman in individual cases or in the annual report. A good
example is the introduction of the practice of sending a notice ad
interim if it is likely to take some time to deal with a letter from a
member of the public. In this way, the work of the National
Ombudsman can have a preventive effect.

In a wider sense, moreover, the very existence of the National
Ombudsman can be said to have had an impact in any case where
an administrative authority decides on its own initiative to improve
its administrative practices in order to avoid complaints to the
National Ombudsman, or to establish its own internal complaints
procedures. Moreover, members of the public often find it effective
merely to indicate that they are considering complaining to the
National Ombudsman.
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Appendix 1

Constitution; National Ombudsman Act;
General Administrative Law Act

CONSTITUTION (GRONDWET)

Chapter 4: Council of State, Netherlands
Court of Audit, National Ombudsman and
permanent advisory bodies

(...)
Article 78a

1. The National Ombudsman shall investigate, on
request or of his own accord, actions taken by
central government administrative authorities
and other administrative authorities designated
by or pursuant to Act of Parliament.

2. The National Ombudsman and a Deputy
Ombudsman shall be appointed by the Lower
House of the States General for a period to be
determined by Act of Parliament. They may
resign or retire on reaching an age to be
determined by Act of Parliament. They may be
suspended or dismissed by the Lower House of
the States General in circumstances prescribed
by Act of Parliament. Other aspects of their legal
status shall be regulated by Act of Parliament.

. The powers and methods of the National
Ombudsman shall be regulated by Act of
Parliament.

. The National Ombudsman may be charged
with other tasks by or pursuant to Act of
Parliament.
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(The heading of Chapter 4 was altered, and article
78a added, by Act of 25 February 1999 (Bulletin
of Acts and Decrees 133) which entered into force on
25 March 1999).

NATIONAL OMBUDSMAN ACT
(WET NATIONALE OMBUDSMAN)

Act of 4 February 1981 (Bulletin of Acts and Decrees
1981, 35), most recently amended by Act of
Parliament of 3 February 2005, (Bulletin of Acts and
Decrees 71).

We Beatrix, by the grace of God, Queen of the
Netherlands, Princess of Orange-Nassau, etc. ...

Greetings to all who shall see or hear these
presents! Be it known:

Whereas We have considered that the need exists
for special provision for investigating the way in
which government has acted in a particular matter
towards the individual citizen and that it is desirable
in this connection to proceed to the establish-
ment of the office of National Ombudsman and
to the amendment of certain Acts;

We, therefore, having heard the Council of State,
and in consultation with the States General, have
approved and decreed as We hereby approve and
decree:

Section 1. National Ombudsman Act
Chapter 1 Definitions and scope
Section 1

In this Act:

a. Ombudsman means: the National
Ombudsman referred to in section 2;

b. public servant means: a public servant, a former
public servant, a person employed by an
administrative authority under a contract of
employment governed by civil law, a person
formerly so employed, or a conscript either
before or after termination of the period of
compulsory military service, and other persons
working or having formerly worked under the
responsibility of an administrative authority.

Section la

1. This Act shall apply to the actions of the
following administrative authorities:

a. Our Ministers;

b. the administrative authorities of the provin-
ces, municipalities, water boards and bodies
set up under the Joint Arrangements Act,
unless separate systems for dealing with
petitions have been instituted for such
administrative authorities by virtue of section
79q of the Provinces Act, section 81p of
the Municipalities Act, section 51b of the



Water Boards Act or section 10, subsection
4 of the Joint Arrangements Act, as the case
may be;

c. administrative authorities charged by or
pursuant to a statutory provision with
duties relating to the police, in relation to
the performance of those duties;

d. the administrative authorities of the provin-
ces, municipalities, water boards and bodies
set up under the Joint Arrangements Act in
relation to the actions of special investiga-
ting officers working for them;

e. other administrative authorities, unless they
have been excluded by order in council.

2. [Lapsed on 30 June 2003]

3.Subsection 1 notwithstanding, this Act shall
not apply to the actions of the Equal
Treatment Commission, as referred to in the
Equal Treatment Act.

4. An action performed by a public servant during
the exercise of his duties shall be deemed to be
an action of the administrative authority under
whose responsibility he is working.

Section 1b

1.1If the Ombudsman receives an order as referred
to in section 79q, subsection 2 or 3 of the
Provinces Act, section 81p, subsection 2 or 3
of the Municipalities Act, section 51b, subsec-
tion 2 or 3 of the Water Boards Act or section
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10, subsection 4 of the Joint Arrangements Act,
he shall confirm receipt of it forthwith.

2. The Ombudsman shall keep a register of the
provinces, municipalities, water boards and
bodies set up under the Joint Arrangements
Act which have a separate system as referred
to in section 1la, subsection 1 (b). He shall
publish this register.

Section 1c

1. Provinces, municipalities, water boards and
bodies set up under the Joint Arrangements
Act as referred to in section 1a, subsection 1(b),
shall make a payment to cover the costs
involved in handling of petitions relating to
their administrative authorities. The amount of
the payment shall be established by Our
Minister of the Interior and Kingdom
Relations.

2. Further rules shall be established by or pursuant
to an order in council concerning:

a. the calculation of the payment to be made;
b. the way in which payment is to be made;
c. the date on which payment is to be made.

Chapter II. The National Ombudsman
Section 2

. There shall be a National Ombudsman.

. The Ombudsman shall be appointed by the
House of Representatives of the States General.
In making an appointment, the House shall
take account, as it sees fit, of a recommendation
made, after joint consultations, by the vice-
president of the Council of State, the president
of the Supreme Court and the president of the
Netherlands Court of Audit containing the
names of at least three persons.

3. The appointment shall be for a term of six years.

.If the House of Representatives wishes to
re-appoint the current Ombudsman, it may set
aside the second sentence of subsection 2.

5.1f it proves to be impossible for the House of

Representatives to appoint a new Ombudsman

in time, the House shall provide for the

temporary occupation of the office of

Ombudsman. Section 10, subsections 5 to 7

shall apply mutatis mutandis.
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Section 3

1. The House of Representatives shall terminate
the employment of the Ombudsman at the
commencement of the first month following
that in which he reaches the age of sixty-five.

2.The House of Representatives shall also

terminate the employment of the Ombudsman:

a. at his request;

b. if he is permanently unable to carry out his
duties because of illness or disability;

c. if he accepts an office or post declared by
this Act to be incompatible with the office
of Ombudsman;

d. if he loses his Dutch nationality;

e. if he is convicted of a serious offence, or
deprived of his liberty by a final and
conclusive court judgment;

f. if he has been made the subject of a guard-
ianship order, has been declared bankrupt,
has agreed to a debt rescheduling arrange-
ment, has been granted a moratorium on
the payment of his debts or has been
imprisoned for non-payment of debt by a
final and conclusive court judgment;

. if, in the opinion of the House of
Representatives, he has as a result of his acts
or omissions seriously undermined the
confidence placed in him.

]

Section 4

1. The House of Representatives shall suspend
the Ombudsman if:
a. he is being held in pre-trial detention;
b. he is convicted a serious offence or deprived
of his liberty by a court judgment which has
not yet become final and conclusive;
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c. he has been made the subject of a guard-
ianship order, has been declared bankrupt,
has agreed to a debt rescheduling arrange-
ment, has been granted a moratorium on
the payment of his debts or has been
imprisoned for non-payment of debt by a
court judgment which has not yet become
final and conclusive.

2.The House of Representatives may suspend
the Ombudsman if he is the subject of a
preliminary judicial investigation instituted
in respect of a serious offence, or if there is
a strong suspicion that facts or circumstances
exist which could lead to dismissal, other than
those referred to under section 3, subsection 2 (b).

3.1In the case referred to in subsection 2 of this
section the suspension shall end after three
months. The House of Representatives may
however extend the suspension for periods of
up to three months at a time.

4. The House of Representatives shall lift the
suspension as soon as the reasons for suspension
cease to exist.

5. The House of Representatives may order,
when suspending the Ombudsman, that he is
to receive no salary, or only a specified part of
his salary, during his suspension.

6.1f the suspension ends otherwise than by
dismissal, the House of Representatives may
decree that all or a specified part of the salary
the Ombudsman has not received shall be paid
to him.

Section 5

—_

.The Ombudsman may not:

a. be a member of a public body to which
elections take place in a manner prescribed
by law;

b. hold public office for which he receives a
fixed salary or remuneration;

c. be a member of a permanent government
advisory body;

d. act as an advocate, procurator litis, or notary.

. The Ombudsman shall not hold any position
which is incompatible with the proper
performance of his official duties or with his
impartiality and independence or with public
confidence therein.

. The Ombudsman shall publish a list of any
oftices he holds other than the office of

National Ombudsman.

o
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Section 6

The provisions of the General Pensions
(Holders of Political Office) Act shall apply to
the Ombudsman, on the understanding that he
is treated as a member of the House of
Representatives of the States General.

Section 7

We shall lay down by order in council rules
governing entitlements in the event of illness,



and the other rights and duties of the
Ombudsman which pertain to his legal status,
insofar as these are not prescribed by statute law.

Section 8

Before accepting office the Ombudsman shall

swear on oath or solemnly affirm in the presence

of the President of the House of Representatives:

a. that he has not given or promised anything on
any pretext whatsoever to any person, either
directly or indirectly and either in his own
name or that of any other person, to obtain his
appointment, and that he has not accepted and
will not accept any present or any promise
from any person, either directly or indirectly,
to do or to refrain from doing anything in the
exercise of his office;

b. to observe faithfully the Constitution.

Section 9

—_

. At the request of the Ombudsman the House
of Representatives shall if necessary appoint
one or more persons as Deputy Ombudsman.
For this purpose, the Ombudsman shall draw
up a recommendation containing the names of
at least three persons.

. Any Deputy Ombudsman shall be appointed
for the term of office of the Ombudsman
requesting his appointment, plus one year.

3.1f the House of Representatives wishes to

8]
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re-appoint a Deputy Ombudsman, it may
stipulate that the second sentence of subsection 1
shall not apply.

4.Sections 3 to 8 and 15 of this Act and sections
9:21 and 9:30 to 9:34 of the General Admin-
istrative Law Act shall apply mutatis mutandis
to a Deputy Ombudsman.

5. The Ombudsman shall determine the activities
of the Deputy Ombudsman.

6. The Ombudsman may stipulate that the
powers referred to in section 16, subsection 3,
of this Act and sections 9:27, 9:35 and 9:36
of the General Administrative Law Act, may
also be exercised by a Deputy Ombudsman.
The Ombudsman may draw up guidelines
for the exercise of those powers.

Section 10

—_

. The Ombudsman shall make arrangements
for his replacement by a Deputy Ombudsman,
in case he is temporarily unable to perform
his duties.

.If no Deputy Ombudsman is present or available,
the House of Representatives shall provide for
a substitute as soon as possible. In such cases,
substitution will end as soon as the Ombuds-
man is able to resume his duties, or, if the
Ombudsman has been suspended, when the
suspension is lifted.

If the Ombudsman dies or is removed from
office under section 3, the House of

[3S)
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Representatives shall provide, as soon as possible,
for the office of Ombudsman to be occupied
temporarily by a Deputy Ombudsman.
4.1f no Deputy Ombudsman is present or available,
the House of Representatives shall provide for
the office of Ombudsman to be occupied
temporarily by a substitute as soon as possible.
5. Substitution shall end automatically when a
new Ombudsman takes up his duties.
6.Section 2, subsection 2, second sentence and
subsections 3 and 4, section 3, subsection 1,
and sections 6 and 9 of this Act shall not apply
to the person deputising or substituting for the
Ombudsman pursuant to subsections 2 or 4.
7.1f the person deputising or substituting for the
Ombudsman as referred to in subsection 6
holds or is about to hold an office or member-
ship as referred to in section 5, subsection 1,
(b) and (c), the office or membership shall
automatically be suspended for the period in
which he is deputising or substituting.

Section 11

1. The Ombudsman shall be provided with an
office.

2.The personnel of the office shall be appointed,
promoted, suspended or dismissed by Us on
the recommendation of the Ombudsman.

3. We shall decide in which cases members of the
office personnel may be appointed, promoted,
suspended or dismissed by the Ombudsman.

Chapter III. Supplementary provisions
concerning the investigation

Section 12

The Ombudsman shall not be obliged to institute
or to continue an investigation as referred to in
section 9:18, subsection 1, of the General Admin-
istrative Law Act if a petition concerning the same
action is being considered by a parliamentary
committee empowered to deal with petitions,
drawn from the Senate or House of
Representatives or from the States General in
joint session, or - unless a new fact or a new
circumstance has come to light which might
justify a different evaluation of the said action —
if the parliamentary committee concerned has
presented its conclusions on the petition to the
Senate or House of Representatives of the States
General or to the States General in joint session.

Section 13

Section 9:31, subsection 1, third sentence, of the
General Administrative Law Act shall not apply
to Our Ministers.

Section 14

Our Ministers may deny the Ombudsman entry

to certain places if in their opinion entry would
be detrimental to the security of the state.
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Section 15

The Ombudsman may order that persons who
fail to appear despite an official summons to
attend shall be brought before him by the police
to discharge their obligations.

Section 16

1. The Ombudsman shall submit an annual report
of his activities to both Houses of Parliament
and to Our Ministers, and also to the represen-
tative bodies of provinces, municipalities and
water boards and the boards of bodies set up
under the Joint Arrangements Act as referred
to in section 1la, subsection 1 (b), insofar as the
Ombudsman has dealt with petitions relating
to their administrative authorities. Section 10
of the Government Information (Public
Access) Act shall apply mutatis mutandis, on
the understanding that the Ombudsman may
add items to be communicated confidentially
to members of Parliament and Our Ministers.

2. The Ombudsman shall publish the report and
make it generally available.

3. The Ombudsman may also, immediately after
closing an investigation, communicate his
findings and decision to both Houses of
Parliament and to the representative bodies
of provinces, municipalities and water boards
and the boards of bodies set up under the
Joint Arrangements Act, whenever he deems

earlier communication necessary for the
bodies concerned or whenever any of the
bodies referred to in this subsection request
such information.

Chapter IV Transitional and final provisions
Section 17

Proposals for decrees implementing this Act
shall be submitted to Us by Our Minister for
the Interior and Kingdom Relations.

Section 18

If a province, municipality, water board or body
set up under the Joint Arrangements Act has
instituted a separate system for dealing with
petitions as referred to in section 1a, subsection 1 (b),
the Ombudsman shall retain his competence to
deal with petitions relating to its administrative
authority which were received by him before
the date on which its own system was instituted.

Section 19

Up to one year following the entry into force of
an order in council as referred to in section la,
subsection 1 (e), a petition may be submitted to
the National Ombudsman relating to an action
of the administrative authority concerned which
took place before the administrative authority



concerned was granted exceptional status by that
order in council.

Section 20

This Act may be cited as the National
Ombudsman Act.

(Sections II — XV of the Act establishing the National
Ombudsman Act contain amendments to various Acts
and a provision concerning the entry into force of the
Act and are not included.)
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GENERAL ADMINISTRATIVE LAW ACT
(ALGEMENE WET BESTUURSRECHT)

Chapter 9, title 9.2

Title 9.2 Handling of complaints by an Ombudsman

Part 9.2.1 General provisions

Section 9:17

In this Act Ombudsman means:

a.

the National Ombudsman, or

b. an ombudsman or ombudscommittee appointed

in accordance with the Municipalities Act,
the Provinces Act, the Water Boards Act or the
Joint Arrangements Act.

Section 9:18

1.

o

Any person has the right to petition the
Ombudsman in writing to investigate the way
in which an administrative authority has acted
towards him or another person in a particular
matter.

.If the petition is submitted to an ombudsman

who is not competent to deal with it, the date
of receipt shall be recorded and the petition
shall be sent as soon as possible to the
ombudsman within whose competence it lies;
at the same time, the petitioner shall be notified
that this has been done.

3. Unless section 9:22, 9:23 or 9:24 applies, the

Ombudsman shall be obliged to institute a
petition as referred to in subsection 1.

Section 9:19

1.

If the Ombudsman believes that recourse may
be had to an objection, judicial review or
complaints procedure, he shall inform the
petitioner of this possibility as soon as possible
and he shall submit the petition to the
competent body, once the date of receipt has
been noted on it, unless the petitioner has let
it be known that the petition is to be returned
to him.

2. Section 6:15, subsection 3 shall apply mutatis

mutandis.

Section 9:20

—_

.Before submitting the petition to an ombuds-

man, the petitioner shall submit a complaint
about the action to the appropriate administ-
rative authority, unless this cannot reasonably
be expected of him.

.Subsection 1 shall not apply if the petition

relates to the way in which the appropriate
administrative authority has dealt with a
complaint.

Section 9:21

Chapter 2, with the exception of section 2:3,
subsection 1, shall apply mutatis mutandis to
dealings with the Ombudsman.

Part 9.2.2 Competence
Section 9:22

The Ombudsman shall not be entitled to institute
or continue an investigation if the petition
relates to:

. matters of general government policy, including

general policy on law enforcement or the

general policy of the administrative authority
in question;

generally binding regulations;

an action in respect of which a complaint

or an application for judicial review may be

lodged, unless the action consists of the failure

to give a decision in good time, or if a

complaint or review is pending in respect

of the said action;

.an action in respect of which judgment has
been given by an administrative court;

.an action in respect of which proceedings have
been instituted before a judicial body other
than an administrative court, or if appeal lies
from a judgment given in such proceedings;
an action which is subject to the jurisdiction
of the courts.

o

o

o
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Section 9:23

The Ombudsman shall not be obliged to institute
or to continue an investigation if:

a.

the petition does not meet the requirements
listed in section 9:28, subsections 1 and 2;

b. the petition is manifestly unfounded;

h.

. the interest of the petitioner or the seriousness

of the action is manifestly insufficient;
the petitioner is not the person in relation to
whom the action in question took place;

. the petition relates to an action in respect of

which an objection may be lodged, unless the
action consists of the failure to give a decision
in good time, or if an objection is pending;
the petition relates to an action in respect of
which the petitioner could have lodged an
objection, an application for judicial review or
a complaint in the past;

. the petition relates to an action concerning

which judgment has been given by a judicial
body other than an administrative court;

the requirements of section 9:20, subsection 1
have not been met;

. a petition concerning the same action is being

considered by him, or — unless a new fact or a
new circumstance has come to light which
might justify a different evaluation of the said
action — has been dealt with by him;

. proceedings are pending before a judicial body

concerning an action of the administrative
authority which is closely related to the

substance of the petition, or if such proceedings
are pending before any other body pursuant to
an objection, an application for administrative
review or a complaint;

k. the petition relates to an action which is closely
related to an issue concerning which
proceedings are pending before a judicial
body other than an administrative court;

. the intervention of the Ombudsman has,
in his opinion, led to proper steps being taken
to satisfy the grievances of the petitioner;

ma petition relating to the same action is being

dealt with or has been dealt with by an
independent complaints body pursuant to a
statutory complaints procedure.

—_

Section 9:24

1. The Ombudsman shall likewise not be obliged
to institute or to continue an investigation if
the petition is submitted after more than a
year has elapsed:

a. since the administrative authority gave
notification of the findings of the investi-
gation, or

b. since the handling of the complaint by the
administrative authority ended in some
other way, or should have ended pursuant
to section 9:11.

2. Notwithstanding the provisions of subsection
1, the time limit shall be one year after the
action took place, if the petitioner cannot



reasonably be expected first to submit a
complaint to the administrative authority.
If the action in question has been submitted
to a judicial body other than an administrative
court within one year of the date on which
it took place, or if an objection, an application
for administrative review or a complaint has
been lodged, the term of one year shall end
one year after the date on which:

a. the court gave a judgment from which no
appeal lies, or

b. the proceedings ended in some other way.

Section 9:25

—_

.If the Ombudsman decides not to institute

an investigation or not to continue an investi-
gation on the grounds referred to in sections
9:22,9:23 or 9:24 he shall give the petitioner
written notification of this as soon as possible,
stating his reasons.

2.1In the event that he does not continue an
investigation, he shall also send the notification
referred to in subsection 1 to the administrative
authority and, where appropriate, the person
to whose action the investigation relates.

Section 9:26
Unless section 9:22 applies, the Ombudsman

shall be entitled to institute an investigation on
his own initiative into the way in which an
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administrative authority has acted in a particular
matter.

Section 9:27

1. The Ombudsman shall determine whether or
not the administrative authority acted properly
in the matter under investigation.

2.1f a judicial body has given judgment in res-
pect of the action to which the Ombudsman's
investigation relates, the Ombudsman shall take
into account the legal grounds on which the
judgment was partly or wholly based.

3. The Ombudsman may, in the light of his
investigation, make recommendations to the
administrative authority.

Part 9.2.3 Procedure
Section 9:28

1. The petition should be signed and contain at
the minimum:

a. the name and address of the petitioner;

b. the date;

c. a description of the action concerned,
details of the person to whose action the
petition relates and details of the person in
relation to whom the action took place, if
this is not the petitioner;

d. the grounds of the petition;

o

details of how a complaint has been submitted to
the administrative authority, and if possible the
findings of the investigation of the complaint by
that authority, its views on the complaint, and
any conclusions that it may have reached.
2.1f the petition is couched in a foreign language
and the proper processing of the complaint
makes a translation necessary, the petitioner
shall provide a translation.
3.1f the requirements of this section are not met
or if the petition is wholly or partly amended
by virtue of section 2:15, the Ombudsman
shall give the petitioner an opportunity to
remedy the omission within a period to be
specified by him.

Section 9:29
No person who was involved in the action to
which the petition relates may assist in processing

that petition.

Section 9:30

—_

. The Ombudsman shall give the administrative
authority, the person responsible for the action
in question, and the petitioner the opportunity
to explain their points of view.

2.1t shall be at the discretion of the Ombudsman

whether they explain their points of view in

writing or verbally, and in each other’s presence
or otherwise.

Section 9:31

1. The administrative authority, persons employed
under its responsibility, persons formerly so
employed, witnesses and the petitioner shall
provide the Ombudsman with the information
necessary for his investigation, and must appear
in person before him if so requested. The same
obligations rest on any official body, on the
understanding that the body itself shall decide
which of its members is to discharge its
obligations, unless the Ombudsman designates
one or more members. The Ombudsman may
order persons whose attendance is required to
appear in person.

. The Ombudsman may obtain information
concerning the policy conducted under the
responsibility of a Minister or an administrative
authority from the persons and bodies concerned
only through the Minister or the administrative
authority in question. The body through
which information is sought may be represented
when public servants are interviewed.

. Within a period to be specified by the
Ombudsman, the administrative authority, the
person to whose action the petition relates,
and other parties shall supply any documents
in their possession which the Ombudsman has
requested in writing.

4. The persons whose attendance is required

pursuant to subsection 1 or those who are
obliged to supply documents pursuant to
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subsection 3 may, if there are weighty reasons
for doing so, refuse to give information or supply
documents or may notify the Ombudsman that
the information or documents may only be
disclosed to him in person.

5. The Ombudsman shall decide whether the
refusal or restriction on disclosure referred to
in subsection 4 is justified.

6.1f the Ombudsman decides that the refusal is
justified, the obligation shall lapse.

Section 9:32

—_

.The Ombudsman shall be entitled to entrust
certain activities to experts. He shall also be
entitled to obtain the assistance of experts and
interpreters to further his investigations.

2. Persons summoned as experts or interpreters
shall be obliged to appear before the Ombudsman
and to render their services impartially and to
the best of their professional ability. Section
9:31, subsections 2 to 6 shall apply to experts
and public servants mutatis mutandis.

3. The Ombudsman may determine that witnesses

shall not be heard and interpreters shall not be

permitted to perform their duties until they
have taken an oath or made a solemn affirm-
ation. Witnesses must in that case swear on
oath or solemnly aftirm that they will tell the
whole truth and nothing but the truth and
interpreters that they will carry out their
duties conscientiously.

Section 9:33

1. Petitioners, witnesses, experts and interpreters
required by the Ombudsman to attend shall
receive payments. The cost of such payments
shall be met by the legal entity with
responsibility for the administrative authority
to whose action the petition relates, if it is a
municipality, province, water board or body set
up under the Joint Arrangements Act. In all
other cases, the cost of such payments shall be
met by the State. The provisions laid down by
or pursuant to the Criminal Cases (Fees) Act
shall apply mutatis mutandis.

. Persons referred to in subsection 1 who are
public servants shall not receive any payment if
they are summoned to appear in that capacity.

\S]

Section 9:34

1. The Ombudsman may institute an on-site
investigation. For this purpose, he shall be
entitled to access any site, other than a
dwelling without the consent of the occupier,
insofar as reasonably necessary for the perform-
ance of his duties.

2. Administrative authorities shall provide any
assistance required in the interests of the
investigation referred to in subsection 1.

3. An official report of the investigation shall be
prepared.



Section 9:35

1. Before closing the investigation, the Ombudsman
shall communicate his findings in writing to:
a. the relevant administrative authority;

b. the person to whose action the investigation
relates;
c. the petitioner.

2. The Ombudsman shall give them the oppor-
tunity to comment on his findings within a
period to be specified by him.

Section 9:36

—_

.Once an investigation has been closed, the
Ombudsman shall draw up a report containing
his findings and his decision. In doing so, he
shall take account of section 10 of the
Government Information (Public Access) Act.
If the Ombudsman decides that the action

in question was not-proper, he shall specify in
his report which of the standards of proper
conduct was breached.

.The Ombudsman shall send his report both to
the administrative authority concerned and to
the petitioner and the person to whose action
the petition relates.

If the Ombudsman makes a recommendation
to the administrative authority as referred to in
section 9:27, subsection 3, the administrative
authority shall notify the Ombudsman within

N
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a reasonable period of time of the action it
intends to take on the recommendation. If the
administrative authority is considering taking
no action on the recommendation, it must
notify the Ombudsman of this and state its
reasons.

. The Ombudsman shall provide anyone

who makes a request to that end with a copy
of or an extract from the report referred to
in subsection 1.The Civil Cases (Fees) Act
and provisions made pursuant thereto shall
apply mutatis mutandis to the decision as to
whether these shall be provided for a fee

or free of charge. He shall also deposit a copy
of the report for public inspection at a place
to be designated by him.

43



Colofon

The National Ombudsman Oftfice,
Public Relations Department

Translation:  Janey Tucker Translations, The Hague
Graphic design: Full House, Waddinxveen
Photography: Jan Zweerts, The Hague

Pre-press: Plaatwerk bv, Waddinxveen

Printing: Drukkerij Van Tilburg, Waddinxveen

February 2008




de Nationale ombudsman

The National Ombudsman of the Netherlands
P.O. Box 93122

2509 AC The Hague

The Netherlands

Tel: (+31) 070 356 35 63

Fax (+31) 070 360 75 72
www.nationaleombudsman.nl



